An insider in malpractice cases 

Lawmaker backing jury award caps is an MD who testifies in court
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As a New Jersey lawmaker and surgeon, Assemblyman Eric Munoz (R-Union) is a vocal supporter of bills that would limit monetary awards injured patients can win in medical malpractice lawsuits. 

But outside the Statehouse, Munoz wears a different cap. Or caps. 
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In courtrooms across the country, Munoz earns tens of thousands of dollars a year as an expert witness in malpractice cases, often working for personal injury lawyers suing doctors -- the very lawyers he blames for wreaking havoc on the medical system. 

As a defense witness for insurance companies, Munoz has collected fees from MIIX and Princeton Insurance Co., which together insure more than 90 percent of New Jersey's doctors against malpractice claims. The companies have been spearheading efforts to reduce malpractice litigation. 

"It seems to be contradictory, at best," said Sen. Joseph Vitale (D-Middlesex), an opponent of lawsuit caps and the author of a malpractice measure due for consideration at a Senate committee today. "I don't know how he can personally have it both ways or ethically have it both ways." 

"That's surprising," said Julie Coover, a Plain City, Ohio, mother who relied on Munoz's $250-per-hour testimony in a lawsuit seeking damages from an Ohio hospital after her daughter suffered permanent brain damage during delivery four years ago. 

Coover has since demonstrated against proposed lawsuit caps at the Ohio Statehouse. "Unless he's just trying to make some more money, that's kind of odd. What he was saying (in court) goes against what he's doing now," she said. 

Munoz said there is no conflict or contradiction in his dual roles. He said the courtroom work gives him a unique perspective on the malpractice issue. 

"You can't put me in any compartment," he said. "I'm trying to do what's good for the people, not what's good for the lawyers or what's good for the doctors." 

As a doctor and lawmaker, Munoz is at the center of a heated debate over legislative proposals to help rein in rising medical malpractice insurance rates. 

"I have seen first hand how the system is hurting doctors and ultimately patients," he said. "I believe strongly that incompetent doctors should be punished and that injured victims should be compensated. That's why, in certain circumstances, I've been willing to testify." 

With some doctors facing premium increases of hundreds of thousands of dollars, physicians have demanded legislation to cap malpractice jury awards and stem insurer's losses. Doctors across the state plan a work stoppage beginning next Monday to force action on what they say is a malpractice insurance crisis. 

Munoz said his expert witness fees amount to about 10 percent of the income he earns as a trauma surgeon. He estimated those fees at about $30,000 to $50,000 per year. 

His latest financial disclosure form filed with the Legislature shows he received professional services fees from 32 law firms and four insurance companies in 2001. 

Munoz has posted his resume as a witness-for-hire with a California firm, Consolidated Consultants Co., and is referred work from the firm regularly, said Consolidated's owner, Steve van Rickley. 

"I've probably contacted him a couple of times in the last three or four months," said van Rickley, who has included Munoz among his experts for about three years. 

Among the law firms that have hired Munoz are several that boast of winning large malpractice awards. 

Coover's attorney, John Lancione of Cleveland, lists 13 judgments of $1 million or more on his Web site. "In 1992 Mr. Lancione recovered a $17,050,000 verdict that was the largest medical malpractice verdict in Ohio for a single injury," his Web site reports. 

Another firm that hired Munoz as a medical expert, Searcy, Denny, Scarola, Barnhart & Shipley, of West Palm Beach, Fla., reports recovering $1 billion in malpractice settlements and verdicts over the past 15 years. 

"These verdicts and settlements have been among the highest in Florida and the nation," according to the firm's Web site. 

But personal injury lawyers aren't Munoz's only source of outside income. He also accepted fees for defense testimony from MIIX and Princeton Insurance Co., which insure more than 16,000 of New Jersey's 17,533 doctors. 

"It raises a question of policy neutrality on the issue," said Assemblyman Neil Cohen (D-Union), sponsor of one of the reform measures Munoz opposes. "And it raises a concern in my mind concerning any fee relationship with MIIX." 

Albert Porroni, the Legislature's counsel, said that Munoz's work in the courtroom and in the Assembly do not appear to run afoul of state conflict-of-interest regulations. 

Under those regulations, lawmakers must excuse themselves from any matter that would give them a direct financial benefit, unless the bill benefits an entire group equally. 

"I would suggest since there are literally thousands of medical malpractice cases, he is part of a very large group," said Porroni. "I don't believe it would be specific enough to him to require him to pull out of it." 

Munoz rallied with doctors at the Statehouse in June, when they advocated a $250,000 cap on the pain and suffering awards in malpractice cases. He has since sponsored five pending bills that involve medical malpractice litigation. One would set a $500,000 cap on pain and suffering awards, and another that would set standards for expert witnesses in malpractice cases -- including requiring the witness be licensed to practice medicine in New Jersey. 

"It just makes me more knowledgeable," Munoz said of his work in the courtroom. "I think I have probably the best or one of the best perspectives." 

Coover, however, was not as convinced. 

"When he was done, he came up and shook our hand and said 'I hope it helped,' " she recalled. "To be involved in it on the opposing side ... that just doesn't make a lot of sense to me. I'm pretty surprised he's doing that." 
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