Doctors take to streets to win malpractice reforms
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		Dr. John Cook led hundreds of other medical professionals in a "White Coat Rally" in October 2002 outside the Mississippi Capitol. 
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Interactive: What states are facing coverage crises? 
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TRENTON, New Jersey (AP) -- Doctors overwhelmed by ballooning malpractice insurance premiums are taking to the streets like never before -- rallying, demanding government reform and in a few states, walking off the job. 

The American Medical Association, which opposes withholding patient services, says such vocal action by the nation's doctors is unprecedented. The AMA considers 12 states to be in crisis and lists 31 others as having serious problems with malpractice insurance. 

In recent weeks, doctors in Florida, Mississippi and West Virginia temporarily stopped some patient services. In New Jersey, doctors are threatening a boycott of nonemergency services starting Monday. 

"I never dreamed of being politically involved in anything with this kind of magnitude," said Dr. Alan Zaccaria, a plastic surgeon in Little Silver who is helping organize the job action. "I've been the most apolitical person in the world and now I've been thrown in the lion's den." 

New Jersey is one of the most recent states where patients and lawmakers are beginning to feel the effects of the doctors' anger. 

"We're losing our best doctors," said Dr. Steven Berkowitz, legislative chairman of the Orthopedic Surgeons of New Jersey. "We believe essential patient services, such as obstetrical care, trauma centers and neurosurgery, may soon be unavailable." 

That's because doctors in such high-risk specialties are sued most often and some now face premiums over $200,000 a year. To get new policies in January, some had to reduce coverage or drop the risky part of their practice. 

The level of frustration became evident last year when doctors in 10 states held at least two dozen rallies, visited their statehouses and Congress en masse, and put petitions and form letters in their waiting rooms for patients to sign. Such efforts continue this year, and at least 30 states are to debate some type of malpractice legislation. 

Situation critical across nation

Last fall, a study found up to one-fourth of obstetrician-gynecologists in some crisis states had stopped delivering babies or planned to do so because of unaffordable premiums. Other doctors in crisis states are retiring early or moving where premiums are lower. 
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	Dr. John Drouilhet, a Mississippi surgeon, joined other Gulf Coast doctors in a leave of absence instead of paying high insurance premiums. 
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Dr. David Sedor, a neurosurgeon in Wilkes-Barre, Pennsylvania, said that with only three malpractice insurers writing policies in his state, the only premium quote he could get for his upcoming renewal is for $290,000. 

"It's heartbreaking, because all I ever wanted to do is come back and take care of people in my community," he said. "It's sad I might not be able to keep doing it." 

In the neighboring state of West Virginia, about two dozen surgeons staged a nine-day walkout over premiums a few weeks ago. State lawmakers are trying to come up with a solution. 

In Florida more than 800 doctors in the Palm Beach area stayed off the job for two days last week. In Mississippi, a dozen surgeons started month-long leaves of absence from four Gulf Coast hospitals. 

Last summer in Nevada, doctors temporarily closed the top level trauma center in Las Vegas, forcing critically injured patients to be transferred. The legislature adopted some reforms, including a $350,000 cap on awards in malpractice suits, but now doctors are complaining of loopholes. 

Nationwide, doctors have certainly won lawmakers' attention. They cheered when President Bush renewed his call January 16 for legislation cracking down on frivolous lawsuits and setting a $250,000 cap on awards for pain-and-suffering damages. 

Malpractice insurers also praised that plan, as did the trade group for HMOs, which says stopping frivolous lawsuits will cut down on unnecessary tests and treatments ordered for fear of lawsuits. Attorney groups and a coalition called Americans for Insurance Reform oppose such limits, saying they will harm patients' ability to sue and won't bring down doctors' premiums, even if they save insurers money. 

With Republicans in control of both houses, experts think the proposal will pass, but might be watered down to the point of ineffectiveness. 

Doctors and insurers are pushing for similar reforms in several states. 

What's the solution?

But there is just as much disagreement about which changes might help curb premiums as there is about the causes of the crisis, the third since the mid-1970s. 

Generally, lawyers blame insurance companies for not managing their finances well. Insurance companies claim juries give excessive awards and lawyers file meritless lawsuits. Doctors blame lawyers and insurers. 

The issue is even more complex, though. 
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		Doctors rally at the Capitol in Missouri to urge tort reform, which they claim will reduce malpractice insurance rates. 
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Many experts and doctors say this crisis is worse than the previous two, partly because doctors previously could pass on part of their rising premiums to patients. Now most of their rates are controlled by contracts with HMOs and by Medicare, which keeps cutting reimbursements. 

"The problem is that you have these insurance cycles" where the companies raise premiums when their investment income drops, said Frank A. Sloan, professor of health policy and management at Duke University. 

While insurers say at least 80 percent of premium dollars are invested in safe bonds, bond yields -- their main source of income -- are down to about 5 percent, from 9 percent in 1990. 

The American Insurance Association, whose members include commercial malpractice insurers, and the trade group for doctor-owned malpractice insurers concede their members kept premiums very low during the 1990s because of strong investment income. Some were left with inadequate reserves when bond income plunged, and several key insurers folded or reduced their malpractice business. 

Meanwhile, reinsurance companies contracted by malpractice insurers to pay multimillion-dollar claims have raised their rates sharply, and malpractice insurer payouts for both jury awards and settlements have been rising. 

Average premiums nationwide last year were $56,546 for ob-gyns, $36,354 for general surgeons and $12,177 for general practitioners, according to the publication Medical Liability Monitor. But those rates include premiums for doctors in less-litigious states; doctors renewing policies starting in January have been hit with increases of 30 percent to 100 percent. 

While the Bush administration, doctors and insurers say lawyers are pushing up malpractice costs by filing unnecessary lawsuits, Russell Localio, a University of Pennsylvania researcher, said that's not true. 

"No plaintiff's attorney who wants to make a living is going to try to bring a frivolous case," he said. 

Carlton Carl, spokesman for the Association of Trial Lawyers of America, said lawyers, who bear the cost of unsuccessful malpractice cases, don't pursue meritless ones. When lawyers do sue, they must name multiple doctors and other staff as possible defendants to determine who is really at fault, he said. 

'A new system of medical justice'

Meanwhile, research shows that awards from sympathetic jurors often exceed the level of harm to the patient suing, said Dr. Donald Palmisano, the AMA's president-elect. 

"We need to go to a new system of medical justice, he said. "The system is melting down and we need some immediate action." 
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This is a system that's horribly inefficient, terribly designed from stem to stern and there's nobody who wants to sit down and make it work.[image: image27.png]


 


	-- Russell Localio 
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The changes the AMA, its state affiliates and Bush are seeking are based on 1976 reforms in California, which then had some of the country's highest malpractice premiums. By 2000, that state's malpractice premiums had risen 167 percent, compared with 505 percent for the rest of the country, according to the National Association of Insurance Commissioners. 

California's reform included a $250,000 cap on "noneconomic damages," or punitive damages separate from the money injured patients get to cover medical expenses, lost wages and other measurable costs. 

The law also put limits on lawyer contingency fees and the time period allowed for filing suit, permitted periodic payments for large damages, and limited awards when insurers or other sources paid some patient costs. 

Doctors and insurers now are pushing for a $250,000 cap as the key reform, but concede that will be tough in states where Democrats, who generally oppose caps and are being lobbied heavily by lawyers' groups, rule the roost. 

"We see that as really the only effective solution that's been brought forth," said Larry Smarr, president of Physician Insurers Association of America, a trade group for about 40 doctor-owned malpractice insurers that cover about 60 percent of U.S. doctors in private practice and hospitals. "The increase in the cost of claims is the main factor in why insurance rates are going up." 

Localio and Sloan also believe caps will cut premiums, partly by eliminating lawsuits with low potential payouts, but they believe caps should be indexed to inflation; California's cap has never been raised. 

Smarr said his members -- many of them founded amid the mid-1970s crisis after big losses drove out many commercial insurers -- now are losing 10 cents for every premium dollar. 

He argues that two-thirds of lawsuits against his members are meritless: 61 percent are dropped or dismissed with no payment and 5.7 percent are won by defendants at trial, but still cost insurers tens of thousands of dollars in legal expenses. Plaintiffs win just 1.3 percent of cases at trial, with an average award of $500,000; the other 32 percent end in settlements averaging $300,000, according to the Physician Insurers Association. 

Amid all the shouting about whether caps are a good idea, other possible fixes are being overlooked. 

Dr. Sidney Wolfe of Public Citizen Health Research Group argues that state regulators should do more to get rid of bad doctors who make mistakes and repeatedly lose malpractice cases. 

Dr. Clifton Lacy, New Jersey's health commissioner, favors creating a pool from fees on health providers to help specialists hit with exorbitant premiums. 

Lacy also is pushing an overdue long-term solution -- a range of efforts to prevent medical errors in the first place, from having doctors enter all patient orders in a computer to better training about the best way to treat each illness. He also wants medical staff to be able to discuss "hits and near-misses" to prevent future errors without having to automatically hand that information to lawyers. 

Localio, the Penn researcher, suggests restructuring malpractice trials so economics experts don't testify about plaintiffs' lost income until after a guilty verdict; that would shorten most trials and cut costs. He says fees for both plaintiff and defense attorneys should be cut, the statute of limitations for birth injuries -- now as long as 23 years -- should be shortened, and installment payments should be allowed for big awards. 

"This is a system that's horribly inefficient, terribly designed from stem to stern," he said, "and there's nobody who wants to sit down and make it work." 
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