Resist quick fixes in malpractice crisis 

Sunday, January 26, 2003

New Jersey doctors plan to walk out of their offices, hospitals and clinics on Feb. 3 to make a point that everyone already understands. 

There is a malpractice insurance crisis. Costs are prohibitive. There is no doubt about that. The question is what to do about it. 
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Trial attorneys are screaming from one side, physicians from another. But there is palpable silence from the insurance industry when it comes to explaining exactly why its premiums have jumped so high so fast and to justifying the increases as warranted by experience. 

The nonexplanation is not convincing. 

There is a crisis, but the Legislature cannot enact public policy blind in a darkened room. 

The problem is obvious. Premiums for some doctors have doubled, tripled or quadrupled -- to $200,000 in some cases -- even for doctors who have never had a malpractice suit filed against them. The doctors who deliver babies are in a specialty that is frequently sued but does not generate the income to make a $200,000 expense worth staying in practice. Obstetricians are giving up that part of their practices. We are told that some physicians are moving to other states. We are not sure where they are going because the problem is as bad in most other states. 

The doctors, spoon-fed one and only one solution by the insurance industry, say they will accept no reform that does not include a cap on noneconomic malpractice damages: a low figure with no discretion for judge or jury, with no exceptions. We are not convinced about the rightness of that either. 

The magic number, for doctors, President Bush and other believers, is a $250,000 cap, the same limit California imposed more than 20 years ago. Malpractice premiums have stayed low in California, but other general insurance reforms -- like the one that makes companies open their books if they want big premium increases -- may also have something to do with that stability. No one has yet proposed the full California malpractice system for New Jersey. 

Pain-and-suffering awards can be a big payoff for the right kind of injury or well-acted sob story. On the other hand, these awards can seem woefully small in some cases, like that of the Wisconsin woman who had a double mastectomy, only to be told she never had cancer. Someone had mixed up the tissue samples. 

Let us not forget that malpractice happens, and when it does people suffer. Litigation, or the threat of it, is unfortunately a crude tool against it. 

The insurance industry is woefully short on data about just what kind of pain-and-suffering awards are being handed out -- not just the big-ticket exceptions but all of them. How often is the $250,000 limit exceeded? How often do judges pare down big awards? What pain-and-suffering amounts are defendants agreeing to in the negotiations that settle 80 to 90 percent of malpractice cases? Do big awards really reflect pain and suffering or the higher cost of medicine, surgery and rehabilitation required to fix patients who are truly harmed? 

In fact, that sum of $250,000 has nothing to do with pain and suffering, fair compensation or justice. It is a magical number that seems to make attorneys much less interested in suing. It keeps people out of court. 

That may be good for the insurance companies and the doctors. It might possibly be good for the public. But our lawmakers cannot simply guess about the full set of ramifications that flow from such a change. 

Nevada responded to the pressure of a walkout by its trauma doctors, who were also protesting high malpractice premiums. Last year, Nevada enacted a $350,000 cap on pain- and-suffering awards. Unlike California's absolute cap, Nevada's law allows some discretion to increase the award. After all, if we allow judges to reduce awards they deem ridiculously high, should we not trust them to handle the ones that seem too low? 

Without permitting time to see if the Nevada law worked, insurance actuaries and seers pronounced it useless and started hiking malpractice premiums another 25 percent or more on top of rates that spurred the trauma center walkout in the first place. 

Yet one company in this state insists that a $250,000 cap could mean a 26 percent reduction in its malpractice premiums. Can we write that into the law? Even so, an across-the- board reduction of 26 percent would still leave many doctors in the lurch. If doctors are dropping out of practice now because $200,000 is unaffordable, will they come back if the malpractice premium is $150,000? Do we get to raise the cap every time a company raises premiums? 

The business of medicine is so vital to the public welfare that our doctors have a right to expect help in finding a solution to this problem -- a reasoned solution that works for the public and for them. That might include a cap of some kind, a better system for weeding out frivolous suits, a provision for eliminating defendants with hardly any relationship to the alleged injury or a shortened statute of limitations so doctors do not have to insure against cases that crop up 20 years after the fact. 

But public policy should not be a mere reaction to the kind of extortion that is trickling down from the insurance industry onto the doctors who are about to walk out on their patients.

